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Arising out of Order-in-Original: GNR-STX-DEM-DC-13/2017, Date: 08.03.2017 Issued
by: Assistant Commissioner, Service Tax, Div:Gandhinagar, Ahmedabad-Hil.
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Name & Address of the Appellant & Respondent
M/s. Mahavir Enterprises
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way

R TRGR BT GIE0T SATdE
Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.
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(C) In case of goods exported outside India export to Nepal or Bhutan, without paymen: of
duty.
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act.
1998.

(1) ﬁaww(&rﬁmﬁwﬁ,zomzﬁﬁmgﬁmﬁﬁ%@mm
Su-g ¥ @ uiEl ¥ MW oMy @ Ul amdw IR Refe § I A @ iy fe-anew T
e Qe @ -8 R @ WY Sfyd e fhar O Wil Swe Wl @ g &
& sfeia uRT 35-5 . 4 FEiRa ©1 & YTaE & Wgw & Wi SIR-6 drH Bl Ui

A BT =R | . :

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(j) (a) above. ‘

@) ﬁuww(ﬂtﬁa)ﬁwmﬁ,zomEﬁwszﬁaﬁﬁamg.q—sﬁﬁu‘rﬁa
mwmmﬁ@mﬁﬁmm%qmmﬁwmﬁd
S ST Yo B A, WG W AR AN I T GAA W9 5 W A1 SqE FH & qE
JAT 1000 /— WA Aoy BrfY | ST Sere oo @ AW, e @) AT SR S T A
FIT 5 TG A 50 G T T A WY 5000/ — W FoE! BRI | OET Sedrq Yo Dl AN
TS & AT @R ORIl T AT WU 50 W@ I SEY WG] 8 g8l WU 10000/ — B
Forll BRf | @ O RS IRRER & A 9 Y@ihd §6 e © w9 A |6y B S| T8
SITe S W @ B ARG Aete &7 ® 3% o I o 8

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form/EA;
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shalf be accompar?e‘dja
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- andg&}ﬁ ’
where arount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and a 0ye\
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branchk o

<&



r

. nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated : -
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be -
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant.
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. :
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One copy of application or O.1.O. as the case may be, and the order of the;adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended. ' ‘
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount .
specified under the Finance (No. 2} Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would

be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(if) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in disput T
penalty, where penalty alone is in dispute.” /ﬂ”e Lo
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ORDER-IN-APPEAL

.M/s. Shree Mahavir Enterprise, 19, Silver Park, Palace Road, -

. Mahavirnagar, Him:matnagar, Sabarkantha (hereinafter referred ‘ to as

‘appellants’) have filed the preseht appeals against Order-in-Original number

GNR-STX-DEM-DC-13/2017 dated 08.03.2017 (hereinafter referred to as
‘impugned order’) passed by the then Assistant Commissioner, Service Tax,
Gandhinagar . Division, Ahmedabad-I1I (hereinafter referred to as

‘adjudicating authority’).

2. : The facts of the case, in brief, are that the appellénts are engaged In
providing the service of ‘Manpower Recruitment & Supply Agency”and are
holding Service Tax Registration number AJKPM5149BSD002 from
08.05.2015 for the taxable services ‘Manpower Recruitmen’c & Supply

~ Agency’ and ‘Business Support Service’. On the basis of inquiry, it was

noticed that' the appellants supplies unskilled labourer/ worker to M/s.
Sabarkantha District Co-0p Milk producers Union Ltd. (hereinafter referred to
as ‘M/s. Sabar Dairy’). During the course of further inquiry, it was noticed
that the appellenfs had started providing services to M/s. Sabar Dairy from
the year 2011-12 and had crossed the threshold limit of F10 lakhs in the
year 2011-12 itself. However, it was verified that they failed to pay “‘Service
Tax on the income received in exchange of the services provided. Thus, after
providing the threshold benefit of T 10 lakhs to the appellants, their total
Service Tax liability was calculated to be T38,52,501/- for the periods from

2011-12 to 2014-15. Accordingly, a show cause notice dated 20.09.2016,

. was issued to the appellants which was adjudicated by the adjudicating
authority vide the impugned order. The adjudicating authority, vide the:

impugned order, confirmed Service Tax of Z38,52,501/- (¥ 13,39,253/- for

V the period April 2011 to March 2013 + ?25,13,248/~ for the period April

2013 to March 2015) under Section 73 of the Finance Act, 1994. He also
ordered for the reéovery of interest under Section 75 of the Finance Act,
1994 and imposed penalty of ¥10,000/- each under Sections 77(1)(a) and
77(2) of the Finance Act, 1994 and ordered to recover late fee specified
under Rute 7C of Service Tax Rule, 1994 for the above mentioned periods.
He also imposed penalty of ¥6,69,627/- and <12,56,624/- respectively for
the above mentioned periods under Section 78 of the Finance Act, 1994.

3. Being aggrieved with the impugned order, the appellants filed the

present appeal. The appellants stated that they deny all allegations imposed
vide the impugned order. The appellants further argued that they were
engaged in the execution of specific works like ‘shreekhand’ and ‘lassi’ at the

plant of M/s. Sabar Dairy and same were covered under “Negative List” of

AT (373
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They further stated that the show cause notlce has invoked extended

- period of limitation alleging . that the. appellants have suppressed the

information from the department *But there is no suppressxon or willful wrong
statement on the part of the appellants. They have further urged that
penalties under Section 77(1)(a), 77(2) and 78 of the Finance Act, 1994

cannot be imposed in the present case.

4. Personal hearing in the case was granted on 16.11.2017 wherein Shri

Ajit P Sandesara, Chartered Accountant, on behalf of the appellants appeared

before me and reiterated the contents of appeal memorandum. He sought 2

days time to submit the copy of contract.

5. I have carefully gone through the facts of the case on records,

" grounds of the Appeal Memorandum, the Written Submission filed by the

appellant and oral submission made at the time of personal hearmg To begin
with, I find that there has been a delay occurred in filing the appeal by the
appellants. The impugned order was issued on 08.03.2017 and the
appellants have claimed, in Form ST-4, to have received the same on
14.03.2017. However, they have not submitted any documentary evidence in
support of their claim. Mere verbal assertion has no legal base under the
eyes of law. In view of the above, I find that the claim is delayed by 8 days
and the appellants have not pleaded for condonation of delay. On this ground
itself, I reject the appeal filed by the appellants. However, as per the

principle of natural justice, I would like to discuss the case on merit.

6. Now, I take the contention of the appellants pertaining to whether the
appellant was actually engaged in the service of manpower supply or
carrying _]Ob work. In this regard I agree with the adjudicating authority that
the appellant was involved in a contractual work with M/s. Sabar Dairy. The
appellants contentlon that they were having a relation under principal to
principal basis with M/s. Sabar Dairy is not supported by any documentary
evidence. Simply stating that they were not a labour supplier but doing
specific work at site does not suffice the purpose of the appellants and it
seems to be a mere afterthought on their part. The various conditions,

_ mentioned in the contract, are very clear to emphasize the fact they are

liable for payment of Service Tax. From condition number 4 to 21, it is very

clear that all the liabilities regarding salary, bonus, uniform etc. were to be

borne by the appellants (being the labour contractor). In condition number -

47, M/s. Sabar Dalry directs the appellants to collect Service Tax from the
former and pay the same. The appellants were bound by the contract to
produce the challans as proof of-payment.'This is enoagh to conclude that
the appellants were liable to pay Service Tax which they failed to do. In this
regard, I proclaim that the adjudicating authority has rightly confirmed the
demand of Service Tax amounting to ¥38,52,501/-.

- 7. Further, regarding his argument that no suppression can be invoked, 1
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would like to quote the judgement of Hon'ble CESTAT, Mumbai in the case
of M/s. Daichi Karkaria Ltd. vs. CCE, Pune-I where the Hon'ble CESTAT,
Mumbai proclaimed that; _
" “..if some information is available in various reports and

returns which are to be formﬁ/ated in compliance to other

statUtés, it does not lead .to a conclusion that the utilization

of credit for .the activity of renting is known to the

Department. The Department is not supposed to know each

and every declaration made outside the Central Excise and

Service Tax law. Even if the Financial Report is available to

the audit, the same is meaningless in the sense that it does

‘not indicate that input Service Tax credit uti/ized:to pay the

tax liability on such renting of property. The appellant’s

argument on limitation is rejected.” |
8. In.view of the above, I uphold the levy of Service Tax as confirmed by
the_adjudicating authority vide the impugned order. Regarding the interest
under Section 75 of the Finance Act, 1994, I uphold the same as the
appellants have failed to pay up the Service Tax and is rightly invoked under
the impugned order. Regarding imposition of penalty under various Sections
of the Finance Act, 1994 and Service Tax Rules, 1994, I uphold'the same.

" 9. Accordingly, as per.the above discussion, I do not find any reason to
interfere in the impugned order and reject the appeal filed by the appellants.

10. mmﬁﬁﬁmmﬁmmaﬁ%ﬁ@ﬁmm%l

10. The appeals filed by the appellant stand disposed off in above terms.

i)

R L —

(3T )
3 (3dew - II)
CENTRAL EXCISE, AHMEDABAD.

ATTESTED

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.
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- *BYR.P.AD. S
To,
M/s. Shree Mahavir Enterprise, -

19, Silver Park, Palace Road,
Mahavirnagar, Himmatnagar,

Dst: Sabarkantha

r ' Copy To:~
1) The Chief Con‘imissioner, Central Tax, Ahmedabad.
2) The Commissioner, Central Tax, Gandhinagar.
3) The Dy./Asst. Commissioner, Central Tax, Himmatnagar Division,

Gandhinagar Commissionerate.
Pon 4) The Asst. Commissioner (System), Central Tax Hg., Gandhinagar.

i 5) Guard File.

}ﬁ. A. File.
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