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314leaf vi gf4al atr giu
Name & Address of the Appellant & Respondent

M/s. Mahavir Enterprises

alt{ arf#a ga 3r@ or?gr a arias 3rgra var % "ill % ~~ * mfr zrenfenfa ft
aT; ·Ty m 3f@rant at 3fCflc;r <TT Tffia:ruT 3nircR ~ cox ~ % I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

,~ fl'<¢1'< cpf~!ffUT 3Tiffl :
Revision application to Government of India :

(1) #ta sari zrca 3tf@efm, 1994 cITT nrr 3iafa Ra aa mg mIaci a j
~ tTRT cp]' \j(f-tfRT a rrug 3irfa yrtrv 3r4a 'sra era, ad nl,
faa +in,au, ura fqm, a)ft +if5ra, "1fcR cfrcr arr, ita +f, { fecal : 110001 cfi'I
at sf Reg I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) ~ ~ c#r 5lFf m ura ha zrf arar it fcnxfr 'l-J0-s1<11x m 3f'll cbl-<-@lrt
zar fa# susrIr aw suer4rmaua g mmf , za fa8l rust(r zrt ruer
"'c!IB cffi fcnxfr cblx-@1-1 B m fcnxfr ·l-J0-s1111x B it mr al wan a hr g{ st 1

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

±-...
#

(g) a a as fa#tz za v?a Raffa ma w mT # f~afar i suitr zye
~~ 'CR: '3c'll I & zca # Ra #a ai i \Jl1" 'lffici a are fat r, uqr PI ;qffaa
%1
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.
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(«) zuf zyc pr Ta fa; f@ nd k as (ua zu cert) fruf fhzn. +rzn
l=fR1 "ITTI .

(c) In case of goods exported outside India exp0rt to Nepal or Bhutan, without paymen: of
duty.

'cl" ~ '3NI q.=t cBl \3¢4 I< zyea #pr # fg ult sq@t 3Ree l=fR:r cITT Tft ~ 3ITT
ht ma u z« arr vi fr a qalR 3gr, 3flf1c;r cF> m 1TTf«r m x-11,l! ~ m
arz f@a 3tf@fr (i.2) 1998 tlRf 109 mf~~ ~ "ITT I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act.
1998.

(1) ~ '3¢lllcFi p (3ft.T'rc;r) f.-H-ll-Jlct<:'11, 2001 cf) f.:mB· 9 cf) 3@T@ f21Plfcfc5c ~m
~-a if at ufaai i, hf srk # tR 3mt hf« Rei cfi ,?.r cfG-r l=lK:I cf> 'lflm ei-3rrr ga
378la am? at a-at fRji a arr Ra 3m4aa fhu urar af! su Tr Ta7 • qi

j{..cll~ft& cf> 3lcflfci tTNT 35-~. feaffa #t cf> :fRIFI * ~ ~ mv.- t'r31R-6 'EflCTT--I qfr J;f@
ft et afegt

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date ori which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) RR4Ga 37daa rrr Gisi via«a g card qa u ra an "ITT at q1 20o /·­
'C!mi 'TRfR 'cB1 'GiTC! 3ITT ~~ xcB1i ~~~~"ITT cTT 1000/- qfr ~ :f@FI cf:
'GiTC! I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

m"l-JT yca, #4 3qrgyca vi ara 3fl#tamznf@rut °ITTff 3fCfrc;f:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) €4 3ala zrca 3rf@fr, 144 at rr 3s oft/3s-z iafa­

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

'3 cfct fM"t!a qRmc: 2 (1) cB" i aar, 3gar cfi 3R1rm ct'r 3ft.T'rc;r , 3N1c11 cfi ~ ii x-WJ-r
zrc, ab€tu sqrza zyca vi ara 3r4ta nnf@ran (free) at ufa eh#tu 4)fa.
rsaraa a sit--2o, rq #ea zrRqa cf51--4h:l0-s, irmuTf -.=rrR, ~Jgl-Jc;lci!IC:-380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in

case of appeals other than as mentioned in para-2(i) (a) above. ·

(2) ~<-f '3¢l!IC:-ip (3ft.T'rc;r) Pllll-Jlct<:>1"1, 2001 'cB1 tTNf 6 cfi 3@T@ ~ ~--C:-3 ii frr'cl"l"fur
fag 3ra 3r@it4 +nznf@era0i #t n{ aft #a f@4 3r#ta fa; z arr #6t 'EfR mwn ffftct
~~p ct'r wr, mfGi" ct'r wr 3Rh amn mar Hf q; 5 erg znl +a a % cIBi
~ 1000/- #ha 3heft stft ui sa zycc cBl" "l-Jtrr , mfGi" 'cB1 "l-Jtrr 3it can mn uqf
,5 Gala IT 50 Gil lq "ITT at u; 5ooo/- 6ha hut zft usf sar zca at 1-JTl'l
mfGi" ct'r wr 3TR wnm TIT Gif+I T; 50 cal qt Ga unt ?& azi n6T; 1000o /- cim--1
~ 'ITT'1T I cBl" 'C!fr"fr fl tW-l cb '< fuJ '{-CI'< cfi -;,J1-f a1fia #a rre x'l'Cf i\" ffl~ c#i' '3TT"[! I ~B
~"i3x=r x{2;ffr[ cf> fclTT-rr -.=rrfiia' -m 4GiPl cf5 1ITTf cfi ~ ct'r ~ cnr if

. 4a14 t2; s

The appeal to the Appellate Tribunal shall be filed in quadruplicate in torrv J;fi::0;.-a~-·1;)' ;,
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompa~riiea.a{ain§t ,, '\,. \~ \
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and ~~-fO,O!zQ~fi;( \':. ~ i
where amount of duty/ penalty/ demand / refund is upto 5 Lac, 5 Lac to 50 Lac and a 0v ·. 50 La~~ i ~ !
respectively in the form of crossed bank draft in favour of Asstt. Registar of a b · f.l;ct,of a<n~~o;r;;"- ,/' JJ•·.>, °f.° .as3°Gs • '
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribi:mal is situated ·

(3) ufe sa~ if ~ WI ~ <ITT ~ mm t m ~ WI 3m m ~ i:m:r iBi 1J1TTlA ~
ctrr "fl fcpm "GIRT ~ ~ cr~ m -gm ~ '1ft Fcn fc;rurr ~ cnl1i "fl m m ~ -amR~ 3flfrc.Tm ·
~<ITT ~ 3ltfrc;r m~ "fficITT <ITT ~ 3J1clG'=r fcl,m u!Tffi ~ I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be ·
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant.
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) --llllllcill ~~ 1970 Zf~~ cBl"~-1 cfi ,3@"T@ fuAft, ~ 3ljtITT
3du 3maaa u Ta 3rt zqenRen,fa fvfu f@al a 3r? a u@ta #l ya qR q
.6.5o ha at 1rarezl zcn feaz can st aRe[
One copy of application or 0.1.0. as the case may be, and the order of the adjournment

authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended. ·

(5) g 3it viif@r mi at fiauaar fruit cBl" 3W ~ urr-=r 3ITTfiNc1 fcm:lT \illiff ~
'3'11' x:frTT ~. ~ '3tll I c; .-J ·zyc vi hara 3r4l#ha nza@raw (q 1 lllfcl~) f.n:r:r. 1982 B
RfITT=r t I
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) #ta ares, he&tar 3euz era vi hara 3rd#tzr uf@aw (#re4n h uf 3rhai h a=rmm df
ah&tar 5eu rea 3f@)fr, «&yy Rt arr 39h3ia fa#tr(ia-2) 3ff@1fez1a 2·(2ey #t
ism 29) f@ii: a.e.2a&y 5it Rt fl4hr 3#f@Hf7zrG , &&&y fr arr 3 h3inf+tars at f rapRt
ar{ &,rff Rs a{ pa-fr 5at na 3rfaa k, ard fhgr ur h 3iavia 5rm Rt 5n aft
3rhf@a ear if@ra ails uza3rfart
he4rzr3eua reavi hara h 3iaiaa fara ran " ii fear nf@&

(i) 'llT{f 11 ±t h 3iauia efffa ta#

(ii) rdz sa RR # a{ na fr
(iii) rdz sa fzanral h ferra 6 h 3iriia zr va

_, 3Wl6f~rc=r~fcl;'~ '1.Tmcli'~fc«fn:r (B. 2)~- 2014 cli' 3iRJ=a-T~~fcpm~~c),

'f!cffaf~f~3-lffi Qcf 3-fCfR;r cn1'~~~I

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) sa3r2rahuf 3r4ta uf@raur hgr si grea 3rzrar rcaT c;-os fc)c11R.c1 ~ c=rr ;i:ff.rr fcITT!" <JRT ~

cli' 10% 0graau 3it srziha c;us Raatfea gtas zws 1o% ratsRtsuaa al
(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in disp.~ut -rom .
penalty, where penalty alone is in dispute." /,__<':"·_;,
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ORDER-IN-APPEAL

V2(SAS)13-14/STC-111/2017-18

M/s. Shree Mahavir Enterprise, 19, Silver Par, Palace Road,

Mahavimagar, Him~natnagar, Sabarkantha (hereinafter referred to as

'appellants') have filed the present appeals against Order-in-Original number
GNR-STX-DEM-DC-13/2017 dated 08.03.2017 (hereinafter referred. to as
'impugned order') passed by the then Assistant Commissioner, Service Tax,

Gandhinagar Division, Ahmedabad-III (hereinafter referred to as

'adjudicating authority').

services.

0

-o

engaged in the execution of specific works like 'shreekhand' and 'lassi' at the

plant of M/s.

3. Being aggrieved with the impugned order, the appellants filed the
present appeal. The appellants stated that they deny all allegations imposed
vide the impugned order. The appellants further argued that they were

2. The facts· of the case, in brief, are that the appellants are engaged in

providing the service of 'Manpower Recruitment & Supply Agency' and are
holding Service Tax Registration number AJKPM5149B5D002 from
08.05.2015 for the taxable services 'Manpower Recruitment & Supply
Agency' and 'Business Support Service'. On the basis of inquiry, it Was

noticed that the appellants supplies unskilled labourer/ worker to M/s.
Sabarkantha District Co-op Milk producers Union Ltd. (hereinafter referred to

as 'M/s. Sabar Dairy). During the course of further inquiry, it was noticed
that the appellants had started providing services to M/s. Sabar Dairy from
the year 2011-12 and had crossed the threshold limit of 1O lakhs in the
year 2011-12 itself. However, it was verified that they failed to payService
Tax on the income received in exchange of the services provided. Thus, after
providing the threshold benefit f 1O lakhs to the appellants, their total

Service Tax liability was calculated to be ~38,52,501/- for the periods from
2011-12 to 2014-15. Accordingly, a show cause notice dated 20.09.2016,
was issued to the appellants which was adjudicated by the adjudicating

authority vide the impugned order. The adjudicating authority, vide the

impugned order, confirmed Service Tax of ~38,52;501/- (Z13,39,253/- for
the period April 2011 to March 2013 + 25,13,248/- for the period April
2013 to March 2015) under Section 73 of the Finance Act, 1994. He also
ordered for the recovery of interest under Section 75 of the Finance AC,
1994 and imposed penalty 10,000/- each under Sections 77(1)(a) and
77(2) of the Finance Act, 1994 and ordered to recover late fee specified

under Rule 7C of Service Tax Rule, 1994 for the above mentioned periods.

He also imposed penalty of ~6,69,627/- and ~12,56,624/- respectively for

the above mentioned periods under Section 78 of the Finance Act, 1994.
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They further stated that the show cause notice has invoked extended

period of limitation alleging that the. appellants have suppressed the
:·. %8

information from the department. But there is no suppression or willful wrong

statement on the part of the appellants. They have further urged that
penalties under Section 77(1)(a), 77(2) and 78 of the .Finance Act, 1994

cannot be imposed in the present case.

4. Personal hearing in- the case was granted on 16.11.2017 wherein Shri
Ajit P Sandesara, Chartered Accountant, on behalf of the appellants appeared
before me and reiterated the contents of appeal memorandum. He sought 2

days time to submit the copy of contract.

0

5. I have carefully gone through the facts of the case on records,

grounds of the Appeal Memorandum, the Written Submission filed by the

appellant and oral submission made at the time of personal hearing. To begin
with, I find that there has been a delay occurred in filing the appeal by the

appellants. The impugned order was issued on 08.03.2017 and the

appellants have claimed, in Form ST-4, to have received the same on
14.03.2017. However, they have not submitted any documentary evidence in

support of their claim. Mere verbal assertion has no legal base under the
eyes of law. In view of the above, I find that the claim is delayed by 8 days
and the appellants have not pleaded for condonation of delay. On this ground
itself, I reject the appeal filed by the appellants. However, as per the

principle of natural justice, I would like to discuss the case on merit.

. 7. Further, regarding his argument that no suppression can be invoked, I

principal basis with M/s. Sabar Dairy is not supported by any documentary

evidence. Simply stating that they were not a labour supplier but doing
specific work at site does not suffice the purpose of the appellants and it
seems to be a mere afterthought on their part. The various conditions,

mentioned in the contract, are very clear to emphasize the fact they are
liable for payment of Service Tax. From condition number 4 to 21, it is very
clear that all the liabilities regarding salary, bonus, uniform etc. were to be
borne by _the appellants (being the labour contractor). In condition number·

47, M/s. Sabar Dairy directs the appellants to collect Service Tax from the
former and pay the same. The appellants were bound by the contract to

produce the challans as proof of .payment. This is enough to conclude that
the appellants were liable to pay Service Tax which they failed to do. In this
regard, I proclaim that the adjudicating authority has rightly confirmed the

demand of Service Tax amounting to 38,52,501/-.

6. Now, I take the contention of the appellants pertaining to whether the

appellant was actually engaged in the service of manpower supply or
carrying job work. In this regard I agree with the adjudicating authority that

the appellant was involved in a contractual work with M/s. Sabar Dairy. The

appellant's contention that they were having a relation under principal to
. .0
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!

M,
Ff

would like to quote the judgement of Hon'ble CESTAT, Mumbai in the case
of M/s. Daichi Karkaria Ltd. vs. CCE, Pune-I where the Hon'ble CESTAT,

Mumbai proclaimed that;
· ".... if some: information is available in various reports and
returns which are to be formulated in compliance to other

statutes, it does not lead to a conclusion that the utilization

of credit for .the activity of renting is known to the
Department. The Department is not supposed to know each

and every declaration made outside the Central Excise and

Service Tax law. Even if the Financial Report is available to
the audit, the same is meaningless in the sense that it does

not indicate that input Service Tax credit utilized to pay the

tax liability on such renting of property. The appellant's

argument on limitation is rejected."

In. view of the above, I uphold the levy of Service Tax as confirmed by
the. adjudicating authority vide the impugned order. Regarding the interest
under Section 75 of. the Finance Act, 1994, I uphold the same as the

appellants have failed to pay up the Service Tax and is rightly invoked under

the impugned order. Regarding imposition of penalty under various Sections
of the Finance Act, 1994 and Service Tax Rules, 1994, I uphold the same.

9. Accordingly, as per. the above discussion, I do not find any reason to
interfere in the impugned order and reject the appeal filed by the appellants.

10. The appeals filed by the appellant stand disposed off in above terms.

6@?-
(3mr in)

3rga (3r4er - II)

CENTRAL EXCISE, AHMEDABAD.

ATTESTED

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.
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To,
·¢

M/s. Shree Mahavir Enterprise; -

19, Silver Park, Palace Road,

Mahavirnagar, Himmatnagar,

Dst: Sabarkantha

,_
i ·.

Copy To:-

1) The Chief Commissioner, Central Tax, Ahmedabad.
2) The Commissioner, Central Tax, Gandhinagar.
3) The Dy./Asst. Commissioner, Central Tax, Himmatnagar Division,

Gandhinagar Commissionerate.

4) The Asst. Commissioner (System), Central Tax Hq., Gandhinagar.

5) Guard File.7.A. File.
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